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1. Timeliness:     This Motion is timely filed within the deadline prescribed by the 

Commission in the Order on Motions for Special Relief, ¶ 15, dated 1 July 2008.   

2. Relief Sought:     On behalf of Mr. Ramzi bin al Shibh, the defense moves under R.M.C. 

905(b) and 907(b)(1)(A) for dismissal of the charges on the ground that the Commission lacks 

personal jurisdiction over him.  Because this motion goes to the power of the Court to act, the 

Commission must decide it before deciding any other pending matters.  Accordingly, the defense 

moves to stay all other matters in this case until the jurisdictional issue has been resolved.  

3. Overview:    The accused, Mr. bin al Shibh, seeks a dismissal of the charges because this 

Commission lacks personal jurisdiction due to the government’s outrageous conduct in acquiring 

jurisdiction over the accused.   In so urging,  the accused is fully cognizant that motions to 

dismiss premised upon outrageous government conduct are rarely justified, and thus rarely 

granted . United States v. Pemberton, 853 F.2d 730, 735 (9th Cir. 1988) (per curium). He is also 

aware that the relief he requests is extraordinary and the dismissal of his indictment would be 

seen in certain quarters as a calamity.  The treatment of Mr. bin al Shibh, however, is a blot on 

this nation's character, shameful in its disrespect for the rule of law, and should never be repeated 

As such, the government's myriad and sundry due process violations visited upon Mr. bin al 

Shibh have divested it of jurisdiction to prosecute him in the instant matter.  
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In the alternative, the accused requests an evidentiary hearing to determine whether the 

accused’s claims of coercive treatment rising to the level of torture, and other government 

misconduct, could be sustained.  Because this motion goes to the power of the Court to act, the 

Commission must decide it before deciding any other pending matters.  The accused therefore 

requests a stay of all other proceedings until the Commission has decided this motion. 

4. Burden and Standard of Proof:     Because this motion challenges the jurisdiction of 

the Commission, "the burden of persuasion shall be upon the prosecution,"  R.M.C. 

905(c)(2)(B).  The prosecution must establish jurisdiction by a preponderance of the evidence.  

R.M.C. 905(c)(1)   To the extent Mr. bin al Shibh has an initial burden of producing evidence to 

support his claim of outrageous government conduct, he expects to do so, following appropriate 

discovery, at an evidentiary hearing.    

5. Facts:1 

a. The accused, Mr. bin al Shibh, was arrested in Pakistan on 11 September 2002.  His legal 

status was not determined at the time of his arrest.2   He was not charged with any 

offenses until February 2008. 

b. Mr. bin al Shibh was transferred for interrogation to undisclosed CIA “black sites.”3   The 

detention and interrogation program that held Mr. bin al Shibh was operated by the 
                                                 
1 The facts set forth below are based entirely on public or “open” sources.  Following appropriate 
discovery and at a closed session (if necessary and appropriate, see R.M.C. 806(b)(2)(A)), Mr. 
bin al Shibh expects to present additional classified and unclassified facts in support of this 
motion. 
2 David Johnston with David Rohde, Threats and Responses: Captives; Terrorism Suspect Taken 
to U.S. Base for Interrogation,  N.Y. TIMES, Sept. 17, 2002, available at 
http://query.nytimes.com/gst/fullpage.html?res=9A0CE6DD1430F934A2575AC0A9649C8B63. 
3 The Washington Post reported Mr. bin al Shibh was transferred out of Pakistan shortly after his 
arrest.  See Dana Priest, CIA Holds Terror Suspects in Secret Prisons; Debate Is Growing Within 
Agency About Legality and Morality of Overseas System Set Up After 9/11, WASH. POST, Nov. 2, 
2005, at A1 (“Sept. 11 planner Ramzi Binalshibh [sic] was also captured in Pakistan and flown 
to Thailand.”) 
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United States Central Intelligence Agency (CIA).4 

c. Current and former intelligence sources have exposed the abusive interrogation methods 

used in these CIA facilities. These “enhanced interrogation techniques” included 

extended sleep deprivation combined with forced standing, as well as exposure to 

extreme cold.5  “The program, known as SERE—an acronym for Survival, Evasion, 

Resistance, and Escape. . . . subjected trainees to simulated torture, including water 

boarding (simulated drowning), sleep deprivation, isolation, exposure to temperature 

extremes, enclosure in tiny spaces, bombardment with agonizing sounds, and religious 

and sexual humiliation.”6 

d. It has been widely reported that Mr. bin al Shibh  has suffered severe mistreatment while 

he was held at these CIA black sites. According to one report:  “Everything was tried – 

from water-boarding, deprivation of various forms, and death threats, to rambling 

Koranic conversations. . .”7  This author goes on to report that “In the six months since 

[Mr. bin al Shibh’s] capture, he’d received death threats, water-boarding, hot and cold 

treatments, sleeplessness, noise, and more death threats.”8  

                                                 
4 American Civil Liberties Union, CIA Finally Acknowledges Existence of Presidential Order on 
Detention Facilities Abroad, Nov. 14, 2006, available at 
http://www.aclu.org/safefree/torture/27382prs20061114.html. 
5 Brian Ross & Richard Esposito, CIA’s Harsh Interrogation Techniques Described, ABC NEWS, 
Nov. 15, 2005, available at http://abcnews.go.com/WNT/Investigation/story?id=1322866.  ABC 
News reported that these techniques were first authorized in mid-March 2002, before Mr. bin al 
Shibh was captured. 
6 Jane Mayer, The Black Sites, THE NEW YORKER, Aug. 13, 2007, available at 
http://www.newyorker.com/reporting/2007/08/13/070813fa_fact_mayer. 
7 RON SUSKIND, THE ONE PERCENT DOCTRINE: DEEP INSIDE AMERICA’S PURSUIT OF ITS ENEMIES 
SINCE 9/11 164 (Simon & Schuster 2006). 
8 RON SUSKIND, THE ONE PERCENT DOCTRINE: DEEP INSIDE AMERICA’S PURSUIT OF ITS ENEMIES 
SINCE 9/11 228 (Simon & Schuster 2006). 
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e. Mr. bin al Shibh remained a prisoner in the custody or control of the United States, at 

undisclosed CIA locations, until September 2006.  On 6 September 2006, President Bush 

announced that Mr. bin al Shibh and other CIA-held prisoners had been transferred to 

Guantanamo Bay, Cuba.9 

f. On 9 May 2008, the charges against Mr. bin al Shibh were referred as capital charges, for 

trial by military commission. 

g. Mr. bin al Shibh was arraigned on 5 June 2008. 

6. Law and Argument:  

Mr. bin al Shibh seeks to dismiss the charges referred against him based on the government’s 

outrageous conduct in detaining him without charges for nearly six years, and repeatedly and 

continuously subjecting him to interrogations and mistreatment from the time of his arrest, nearly 

six years ago.  Such outrageous government misconduct invalidates the personal jurisdiction that 

the Commission purports to exercise over Mr. bin al Shibh. 

The notion that the government’s own conduct may preclude authority to exercise 

jurisdiction over a person is not a new concept in American jurisprudence. The Supreme Court 

has consistently held that due process is offended when government conduct is so egregious that 

it “shocks the conscience” and violates the “decencies of civilized conduct.” County of 

Sacramento v . Lewis, 523 U .S. 833, 846 (1998) quoting Rochin, 342 U.S . at 172-73.  

According to the Supreme Court, the due process guarantees of the Constitution were 

                                                 
9 Gerry J. Gilmore, High-Value Detainees Moved to Gitmo; Bush Proposes Detainee Legislation, 
AMERICAN FORCES PRESS SERVICE, Sept. 6, 2006, available at 
http://www.defenselink.mil/news/NewsArticle.aspx?ID=721. 
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intended to prevent government officials "from abusing [their] power, or employing it as an 

instrument of oppression." Collins v. Harker Heights, 503 U .S . 115, 126 (1992) (quoting 

DeShanev v. Winnebago County Dept . of Soc. Servs., 489 U.S. 189, 196 (1989) and Davidson v. 

Cannon, 474 U .S . 344, 348 (1986)).  In United States v. Russell, 411 U.S. 423 (1973), the 

Supreme Court noted that situations may arise “in which the conduct of law enforcement agents 

is so outrageous that due process principles would absolutely bar the government from invoking 

judicial processes to obtain a conviction.”  Id. at 431-32 (1973).  Russell indicated that 

governmental conduct would be constitutionally impermissible where it went beyond that 

“‘fundamental fairness, shocking to the universal sense of justice,’ mandated by the Due Process 

Clause of the Fifth Amendment.”  Id. (quoting Kinsella v. United States ex rel. Singleton, 361 

U.S. 234, 246 (1960)).  The Court relied on its earlier case, Rochin v. California, 342 U.S. 165 

(1952), as an example of conduct that would as an example of the type of government activity 

that would so “shock the conscience” that it would violate due process. 411 U .S. at 432.  In 

Rochin, police officers broke into the defendant ' s bedroom and unsuccessfully attempted to 

prevent the defendant from swallowing contraband drug capsules.  The police took the defendant 

to the hospital where doctors forcibly pumped his stomach to retrieve the capsules . 342 U .S. at 

166.  The Supreme Court held: 

[W]e are compelled to conclude that the proceedings by which this conviction 
was obtained do more than offend some fastidious squeamishness or private 
sentimentalism about combating crime too energetically . This is conduct that 
shocks the conscience . Illegally breaking into the privacy of the petitioner, the 
struggle to open his mouth and remove what was there, the forcible extraction of 
his stomach's contents - as this course of proceeding by agents of government to 
obtain evidence is bound to offend even hardened sensibilities . They are methods 
too close to the rack and the screw to permit of constitutional differentiation . 

Id. at 172 . 
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More recently, the Eleventh Circuit has recognized the notion that governmental conduct 

may violate due process so as to deprive the court of jurisdiction.  In United States v. Edenfield, 

995 F.2d 197 (11th Cir. 1993), the court found that even in the investigative or pre-indictment 

stage of a case, government misconduct can violate “that fundamental fairness, shocking to the 

universal sense of justice mandated by the due process clause of the fifth amendment.”  Id. at 

200 (quoting United States v. Tobias, 662 F.2d 381, 386-87 (5th Cir. 1981) and Russell, 411 U.S. 

at 432).   

The Second Circuit, in United States v. Toscanino, 500 F.2d 267 (2d Cir. 1974), has endorsed 

dismissal as a remedy for outrageous government conduct.  In  that case, the defendant was 

wanted on a warrant out of the Eastern District of New York.  Id. at 268.  The defendant, an 

Italian national living in Uruguay, was abducted and forcibly brought to the United States to face 

prosecution.  Id.  He maintained that the United States kidnapped him from his home in Uruguay 

and detained him for three weeks of interrogation accompanied by physical torture in Brazil.  Id. 

at 269-70.  Acknowledging the possibility that the government’s conduct towards the defendant 

might preclude jurisdiction, the Second Circuit remanded the case for an evidentiary hearing to 

determine whether the defendant’s claims of forcible abduction and torture could be sustained.  

Id. at 281.  The Toscanino Court concluded that the court must “divest itself of jurisdiction over 

the person of a defendant where it has been acquired as the result of the government’s deliberate, 

unnecessary and unreasonable invasion of the accused’s constitutional rights.”  Id. at 275. While 

acknowledging the continued validity of Ker v. Illinois, 119 U.S. 436 (1866) (power of court to 

try defendant not impaired by the fact that he was forcibly abducted), and Frisbie v. Collins, 342 

U.S. 519 (1952) (due process merely requires the defendant’s presence at the time of conviction 

after being appraised of the charges and after a constitutionally valid trial), Toscanino establishes 
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that due process does not permit a court to turn a blind eye when American forces capture non-

citizens abroad, detain them for extended periods, and torture them.  The court in Toscanino 

specifically found that where suppression of the evidence would not suffice, the indictment 

should be dismissed so that the government would not benefit from its illegal conduct:   

Where suppression of evidence will not suffice, however, we must be guided by 
the underlying principle that the government should be denied the right to exploit 
its own illegal conduct. . . and, when an accused is kidnapped and forcibly 
brought within the jurisdiction, the court's acquisition of power over his person 
represents the fruits of the government's exploitation of its own misconduct. . 
Accordingly, we view due process as now requiring a court to divest itself of 
jurisdiction over the person of a defendant where it has been acquired as the result 
of the government's deliberate, unnecessary and unreasonable invasion of the 
accused's constitutional rights.  

Toscanino, 500 F.2d. at 275, citing Wong Sun v. United States, 371 U.S. 471, 488 (1963); see 

generally, Russell, 411 U.S. at 431-32  (“we may some day be presented with a situation in 

which the conduct of law enforcement agents is so outrageous that due process principles would 

absolutely bar the government from invoking judicial processes to obtain a conviction,”); cf. 

United States v. Fialkowski, 2 M.J. 858 (A.C.M.R. 1976) (citing Toscanino as an example of 

“shocking misconduct which was held to preclude the acquisition of jurisdiction in personam”) 

 The case of Harbury v. Deutch, 233 F.3d 596 (D.C. Cir. 2000), also suggests the kind of 

governmental conduct that is outrageous, shocks the conscience, and would be constitutionally 

impermissible.   In Harbury, the plaintiff alleged that persons operating under the aegis of the 

CIA had “psychologically abused and physically tortured [her husband,] . . .  chained and bound 

him naked to a bed, beat and threatened him, and encased him in a fullbody cast to prevent 

escape.”  Id. at 598.   Referring to these allegations, the District of Columbia Circuit Court of 

Appeals asserted that “No one doubts that under Supreme Court precedent, interrogation by 

torture like that alleged by [appellant] shocks the conscience.”  Id. at 602, citing Rochin v. 
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California, 342 U.S. 165, 172-73 (1952), overruled on other grounds by Christopher v. Harbury, 

536 U.S. 403 (2002); see also Palko v. Connecticut, 302 U.S. 319, 326 (1937), overruled on 

other grounds by Benton v. Maryland, 395 U.S. 784 (1969) (noting that the Due Process Clause 

must at least “give protection against torture, physical or mental”).    

In light of these precedents, deliberate and severe mistreatment of an individual at the 

hands of the CIA constitutes conduct that shocks the conscience.  The CIA’s treatment of Mr. bin 

al Shibh in this case is every bit as shocking and outrageous, if not more so, than any cases U.S. 

courts have faced.  According to open sources of information, Mr. bin al Shibh was seized in 

Pakistan, held for six years, transported to various locations around the globe, deprived of any 

meaningful communication with the outside world (effectively ‘disappeared’ from any possible 

public scrutiny), and interrogated numerous times.10  He was never permitted to consult with 

counsel until five and a half years into his detention.11  It is known that procedures dubbed as 

“enhanced interrogation techniques” were employed on high value detainees such as Mr. bin al 

                                                 
10 See RON SUSKIND, THE ONE PERCENT DOCTRINE: DEEP INSIDE AMERICA’S PURSUIT OF ITS 
ENEMIES SINCE 9/11, at 164-65, 228-29 (detailing interrogation techniques ostensibly employed, 
and Mr. bin al Shibh’s resistance over time)  

11 Mr. bin al Shibh’s isolation, alone, constitutes severe treatment which has been eschewed by 
the Supreme Court.  See In re Meyer 134 U.S. 160, 168-70 (1890) (striking down Colorado’s use 
of isolation on a prisoner awaiting a death sentence, and noting the ill-effects of isolation 
observed on prisoners: “a considerable number of the prisoners fell, after even a short 
confinement, into a semi-fatuous condition, from which it was next to impossible to arouse them, 
and others became violently insane ; others still, committed suicide ; while those who stood the 
ordeal better were not generally reformed, and in most cases did not recover sufficient mental 
activity to be of any subsequent service to the community.”); see also, Madrid v. Gomez, 889 F. 
Supp. 1146, 1230-1231 (N .D. Cal . 1995 ) (“Social science and clinical literature have 
consistently reported that when human beings are subjected to social isolation and reduced 
environmental stimulation, they may deteriorate mentally and in some cases develop psychiatric 
disturbances.”)(citing Stuart Grassian, M.D., Psychopathological Effects of Solitary 
Confinement, 140 Am . J . Psychiatry 1450 (1983)) 
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Shibh.12  The government’s conduct was plainly outrageous; it violates the Due Process Clause, 

warrants relinquishment of personal jurisdiction, and dismissal of charges.    

The Due Process concerns are of particular importance here, where the death penalty is 

the possible sentence.   The Due Process guarantee implicates not only individual interests, but 

also society’s interest in ensuring that the government does not deprive a person of life without 

adhering scrupulously to standards of fundamental fairness.  See Beck v. Alabama, 447 U.S. 625, 

637-38 (1980) (noting that death is “a different kind of punishment” not only to the defendant 

because of the finality and severity of the punishment, but also from the point of view of society, 

to whom it is vitally important that the choice to impose death be based on reason and fair 

procedures rather than emotion (citing Gardner v. Florida, 430 U.S. 349, 357-358 (1977))); see 

also Reid v. Covert, 354 U.S. 1, 77-78 (1957) (Harlan, J., concurring) (emphasizing significance 

of death penalty in determining constitutional protections). 

7. Request for Oral Argument:     The defense requests oral argument and an evidentiary 

hearing. 

8. Conference with Opposing Counsel:     On 7 July 2008, the defense conferred with the 

Prosecution regarding its requested relief.  The prosecution opposes this motion. 

                                                 
12 United States Senate Select Intelligence Committee, Testimony of Director Michael Hayden, 
Central Intelligence Agency, February 5, 2008 (acknowledging that so-called enhanced 
interrogation techniques were employed at black sites) 
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9. Attachments:  None, though the defense reserves the right to supplement this motion 

with additional, possibly classified, facts, at a later time. 

   
 

  
      Respectfully submitted, 
 
 

 
      By:__________/s/________________________ 
      CDR SUZANNE LACHELIER, JAGC, USN 
      Detailed Defense Counsel for 

Ramzi bin al Shibh 
Office of the Chief Defense Counsel 
Office of Military Commissions 
1600 Defense Pentagon, Room 3B688 
Washington, DC 20301 
(703) 588-0439 
 
 
 

      By:__________________________________ 
      LT RICHARD E.N. FEDERICO, JAGC, USN 
      Detailed Defense Counsel for 

Ramzi bin al Shibh 
Office of the Chief Defense Counsel 
Office of Military Commissions 
1600 Defense Pentagon, Room 3B688 
Washington, DC 20301 
(703) 588-0407 
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